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EDITORIAL NOTES. 


Tuer Commission in charge of rebuilding the burnt portion of the 
State House, after obtaining plans and estimates, at first decided 
not to rebuild this year on the ground that the appropriation of 
$50,000 was insufficient, but they have lately reconsidered their de- 
cision and have again asked for plans fora building about one-third 
larger than the old one. The expectation of the Legislature was 
shat the old building would be repaired, and it was thought that 
since the appraisement of the loss by fire was only $19,000, the ap- 
propriation of $50,000 would be enough, but the Commission de- 
cided that the walls of the old building were insecure and the 
foundations inadequate, and they have torn down the whole build- 
ing. It would seem to have been practicable to strengthen the 
foundations without tearing down the walls. Entirely new founda- 
tions have lately been put under the Cooper Union in New York, 
without the public knowing anything of it untilitwasdone. But 
the Commission was no doubt advised by the best experts, and the 
old building is now only a pile of stone and bricks. A new build- 
ing must be put up, and it must be larger than the old one to make 
room for new state officers, and it ought to be made worthy of the 
dignity of the state. 

The whole capitol, however, is only a collection of separate 
buildings, and it would be entirely in keeping with them to add 
new wings from time to time as they are needed. A building of 
this kind would be better architecturally than a splendid front 


concealing the homely rear. 





THE DECISION of the Commission not to rebuild this year was 
the occasion for new and vigorous discussion of the removal of the 
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capitol to Newark. It was urged very strongly that the capitol of 
a State should be in the centre of the population and the business, 
rather than in a smaller town in the middle of the State ; that it is 
better for the legislature to be where it can feel the pulse of the peo- 
ple, and be directly subject to the influences of all the varied in- 
terests of the people and of business. It was pointed out also that 
Newark is now more easily accessible than Trenton to far the larger 
part of the people of the State, and is not more difficult of access 
from the southern part than Trenton is from the northern. If the 
old capitol can be restored at moderate expense it should remain 
in Trenton, but if a new capitol is to be built the question of the 
location of the capitol should be decided without reference to the 
choice made one hundred years ago, and with regard to the present 
population and the present channels of communication and the 
probable direction which the future growth of the State will take. 


THE FIRST ACT providing for the location of the Capitol of the 
State was passed at Burlington, November 25, 1790. It was en- 
titled, ‘‘An act for fixing a permanent seat of government and for 
altering the place of the first meeting of the Legislature after the 
annual elections.’’ It contains only two sections and thirteen 
lines. The first section is: ‘‘Be it enacted by the Council and 
General Assembly of this state, and it is hereby enacted by the 
authority of the same, that Trenton, in the county of Hunterdon, 
shall henceforth be considered as the seat of government of this 
state, and that. the first meeting of the Legislature after the next 
and every future annual election for the members thereof shall be 
at Trenton, in the county of Hunterdon.’? On November 22, 1791, 
an act was passed entitled, ‘‘An act to provide suitable buildings 
for the accommodation of the Legislature.’’ Joseph Cooper, 
Thomas Lowrey, James Ewing, Maskell Ewing, George Anderson, 
James Mott and Moore Furman, Esquires, or any four of them, 
were appointed Commissioners with power to purchase or accept 
such quantity of land at the seat of government of this state, es- 
tablished by the act above mentioned, as they might deem proper 
for the use of this state and according to such plans as they the 
said Commissioners or any four of them might approve, and prior 
to the fourth Tuesday of October, 1793, provide suitable buildings 
for the accommodation of the Legislature. For defraying the ex- 
penses of such purchases and buildings they were authorized to 
draw on the Treasurer of the State for any sum not exceeding 
£1500, payable out of any money not appropriated. Under this 
act was built a part of that portion of the State House which now 
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stands just behind the rotunda and is now occupied by the Com- 
missioners of the Sinking Fund and by the Governor’s business 
Offices. 

On May 29, 1792, in an act relating to erecting bridges over the 
Passaic and Hackensack, and for other purposes therein mentioned, 
it was provided that $2,000 of the money raised from the lottery by 
the act should be paid to the commissioners of the State House 
for erecting a State House. Several other appropriations were 
made out of the treasury from time to time until 1799, when the 
building and the State House yard seemed to have been completed. 

On April 2d, 1845, an act was passed to appoint commissioners 
to sell the state property, known as the government lot, on Second 
street, in the city of Trenton, and to repair the State House and 
to build two fire-proof offices, and to grade and fence the public 
grounds. Samuel R. Gummere, Samuel R. Hamilton and Stacy A. 
-Paxson were appointed commissioners. The 4th section of the act 
was as follows: 

‘** Sec. 4. The said commissioners shall cause a good and substan- 
tial roof to be pat upon the State House; they shall cause the 
stucco work, or rough-casting of said State House to be removed 
and replaced with new work, in the style of the Mercer county 
court house ; they shall cause neat porticoes to be placed over the 
north and south doors of said house, and such other repairs to be 
made thereto, as they shall deem necessary, and they shall also 
hhave the grounds around the State House properly fenced, graded, 
and planted with suitable ornamental trees.”’ 

These commissioners built a part of the first story of the front 
building which has entirely been destroyed. 

On March 24, 1863, an act was passed appropriating $10,000 for 
the purpose of adding a wing to the southerly side for a library 
and committee rooms, cost not to exceed $10,000. 

A great change was made in the State House in 1871, when 
Charles 8. Olden, Thomas J. Striker and Lewis Perrine were 
appointed commissioners with authority to erect ‘‘a suitable addi- 
tion to the State House, to provide larger and more commodious ac- 
commodation for meetings of the Senate and General Assembly, for 
court rooms and other needful purposes,’’ at the cost of not more 
than $50,000. An additional appropriation of $40,000 was made 
in 1873. 

The burnt front of the front building was completed and orna- 
mented by these commissioners, and they erected the present 
houses of the Legislature and turned the old house into court 
rooms. 

On March 18, 1875, the same commissioners were authorized to 
spend $15,000 in altering the State House, so as to provide more 
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convenient accommodation for the state officers, and under this 
appropriation the last substantial alterations in the building were 
made. 

We have merely given a sketch of the successive acts relating to 
the State House, as they appear in the books; but an accurate 
account of the real growth of the building would he a longer 
story, which we may tell some other time. 


A BILL was passed at the last session of the Legislature, providing 
for an appeal to the Court of Errors from an order of the Supreme 
Court or any Circuit Court refusing or granting a new trial upon 
the argument of a rule to show cause. It provided that the whole 
case should be brought up on an appeal, and the purpose of it was 
to obtain the judgment of the Court of Errors on the many import- 
ant questions of law which are now finally settled by the Supreme 
Court, and also to allow the appellate court to review the whole 
case and not merely the rulings of the trial judged on questions of 
law. The practice has been adopted in England and in most of the 
states, and has been used in Virginia ever since the Revolution. 
The act passed is chapter 131 of the Laws of 1885, and is called a 
supplement to the ‘‘act relative to the Court of Errors and 
Appeals.’”’ Rev. app. Mar. 27, 1874. 

It stands on the statute book and is unrepealed, but the effect of 
it has been destroyed by another supplement to the same act which 
was introduced by Senator Griggs two days befvre the close of the 
session. This supplement is chapter 165, and provides that here- 
after there shall be no appeal to the Court of Errors from an order 
of the Supreme Court discharging or making absolute a rule to 
show cause why a new trial should not be granted. It does not 
mention the Circuit Courts ; but- the Court of Errors has just 
declared in an opinion read by the Chief Justice in Etries v. State, 
that the Legislature has no power to provide for an appeal from 
the Circuit directly to the Court of Errors, except where the constitu- 
tion expressly authorizes it, that is in the case of a final judgment. 
This was said in passing in a case relating to a writ of error to the 
Oyer and Terminer. (N. J. L. J. 174.) 

The provision for an appeal from the Supreme Court to the Court 
of Errors did not meet the approval of all the judges of the 
Supreme Court, and one of them suggested that if the bill became 
a law the judges would decline to grant orders to show cause. 
Certain professional lobbyists made some opposition to the bill in 
the House, but it was passed after careful consideration by the 
judiciary committee. 

The passage of the second bill, nullifying the first, is an illustra- 
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tion of the haphazard character of our methods of legislation, 
every man introducing bills for himself, and no committee to 
determine what plan shall be followed. It is to be supposed that 
the bill would not have passed the House even in the last hours of 
the session, if it had not been printed so as to apply only to orders 
granting a new trial, and not to orders refusing them. The printed 
bill used the words granting or making absolute, the engrossed bill 
the words discharging or making absolute. The latter annuls the 
former act entirely, so far as the Supreme Court is concerned ; the 
latter does not. 





Wuat is an infamous crime within the meaning of the Fifth 
Amendment of the Constitution of the United States, and for what 
crimes may a man be tried without indictment, has been much dis- 
cussed for several years past in the U. 8. Cireuit and District 
Courts, and the general tendency has been toward convictions on 
information for any crime. for which a conviction at common law 
would not have disqualified the prisoner as a witness. The Su- 
preme Court of the United States, however, now holds, ex parte 
Wilson, March 30, 1885, that the competency of the defendant if 
convicted, to be a witness in another case, is not the true test of an 
infamous crime, is rather the liability to an infamous punishment, 
and that no person can prosecute without indictment by a grand 
jury for any crime for which an infamous punishment may be im- 
posed by the court. 

The opinion of Mr. Justice Gray contains a learned and interest- 
ing discussion of the meaning of the word infamous as applied to 
crimes at common law and in the Fifth Amendment. At common 
law, he said, it was established that the infamy which disqualified 
a witness, depended upon the character of his crime and not upon 
the nature of his punishment. But the object and very terms of the 
Fifth Amendment show that the incompetency to be a witness is 
not the only test of its application. Whether a convict shall be 
permitted to testify isnot governed by a regard to his rights or his 
protection, but by the consideration whether the law deems his 
testimony worthy of credit upon the trial of the rights of others. 
But whether a man shall be put upon his trial for crime without 
the intervention of a grand jury of his fellow citizens depends 
upon the consequences to himself if he shall be found guilty. 

The Fifth Amendment, Judge Gray said, had its origin in one of 
the amendments in the nature of a bill of rights, reeommended by 
the convention by which the State of Massachusetts in 1788 rati- 
fied the original constitution, and as so recommended was in this 
form: ‘‘ No person shall be tried for any crime, by which he may 
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incur an infamous punishment, or loss of life, until he be first in- 
dicted by a grand jury, except in such cases as may arise in the 
government and regulation of the land and naval forces.”’ Journal 
Massachusetts Convention, 1788, (Ed. 1856), 80, 84, 87; 2 Elliot’s 
Debates, 177. As introduced by Mr. Madison in 1789 at the first 
session of the House of Representatives of the United States, it 
stood thus: ‘‘In all crimes punishable with loss of life or member, 
presentment or indictment by a grand jury shall be an essential 
preliminary.’”’ Being referred to a committee, of which Mr. Mad- 
ison was a member, it was reported back in substantially the same 
form in which it was afterwards approved by Congress and ratified 
by the states. 1 Annals of Congress, 435, 760. Mr. Dane, one of 
the most learned lawyers of his time, and who as a member of the 
Continental Congress took a principal part in framing the Ordin- 
ance of 1787 for the government of the Northwest Territory, as- 
sumes it as unquestionable that, by virtue of the amendment of 
the Constitution, information ‘‘cannot be used where either capital 
or infamous punishment is inflicted.” 7 Dane Abr. 280. Judge 
Cooley has expressed a similar opinion. Cooley on Constitutional 
Law 291. 

After citing further authorities and examples the judge said 
that the informations which had been passed without objection 
were for violations of stamp laws, punishable by fineonly. ‘‘With- 
in the last fifteen years prosecutions by information have greatly 
increased, and the general current of opinion in the Circuit and 
District Courts has been toward sustaining them for any crime, a 
conviction for which would not at common law have disqualified 
the convict to be a witness. But for the reasons above stated, hav- 
ing regard to the object and the terms of the first provision of the 
Fifth Amendment, as well as the history of its proposal and adop- 
tion and to the early understanding and practice under it, this 
court is of the opinion that the competency of the defendant, if 
convicted, to be a witness, is not the true test, and that no person 
can be held to answer without presentment or indictment of a 
grand jury for any crime for which an infamous punishment may 
be imposed by the court.”’ 

And it was held that the crime of having unlawfully in posses- 
sion with intent to sell an obligation engraved and printed after 
the similitude of bonds of the United States, is an infamous crime 
and cannot be prosecuted by information, the punishment pre 
scribed by the statute being a fine of not more than five thousand 
dollars and imprisonment at hard labor for not more than fifteen 
years or both. 

The State of Nevada has lately abolished the grand jury and pro- 
vided that all prosecutions shall be begun by information. 
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Tue U. S. Cireuit Court for the Eastern District of Missouri, i2 
re Doolittle and another, Strikers, 23 Fed. Rep., 544, held 
that servants of a railroad company when property is in the hands 
of a receiver are guilty of contempt of court, if by concert of action 
they quit work and obstruct the movement of engines and cars 
upon the road. Treat, J.. said: Parties determined lawlessly to 
stop the commerce of the country, so far as these roads were con- 
cerned, and to do it by force, by threats, and by intimidation ; and 
in doing it they interfered with the property of this company un- 
der the charge of the court, and, instead of coming to this court, 
if they had any wrong to be redressed, and asking the court to ad- 
just their cause, they took the law in their own hands, and they 
must suffer the consequences of doing it. 

“Of course I assent, as I must do, to the lenient punishment pre- 
scribed by the circuit judge ; but if I had been left alone, it would 
have been much severer.”’ 

The same doctrine was declared in New Jersey in case of the 
strike servants of the Central Railroad Company in charge of a re- 
ceiver. 





In Findlay v. McAllister, January 12, 1885, the Supreme Court 
of the United States, Held, That an action will lie by a judgment 
creditor of a county against persons who interfere with, and ob- 
struct a tax collector who is proceeding to sell the property of tax- 
payers to realize the special tax ordered by the county court to pay 
his judgment, and that the measure of damages is the judgment, 
interest and costs of the judgment creditor. The opinion of the 
court was delivered by Mr. Justice Woods. Justices Miller and 
Field dissented. . 


THE United States Supreme Court held in Lamar, EHa’r v. Mi- 
cou, Adm’r, March 30, 1885, that a guardian appointed in a state 
which is not the domicile of the ward, should not, in accounting in 
the state of his appointment for his investment of his ward’s prop- 
erty, be held to a narrower range of securities than is allowed in 
the state of the ward’s domicile, unless it be in obedience to an ex- 
press statute. This was held upon a petition for a rehearing and 
the decree in the same case, reported in 112 U. S., 452, was affirmed. 
The court said that the domicile of the guardian is immaterial and 
that as a general rule the management and investment of the 
ward’s property are to be governed by the law of the domicile of 
the ward, although as far as the remedy is concerned, the account- 
ing must conform to the law of the place in which the liability of 
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the guardian is sought to be enforced. Bar on International Law, 
$§ 87, 106; Lamb v. Montgomery, 1858 ; 20 Scotch Ct. of Sessions 
Cas. 2d Series, 1323 ; Fraser on Parent and Child 609. 


AN INTERESTING discussion of the difference between salvage and 
towage services is contained in the case of the Alaska and her 
Cargo, U. 8. District Court, 8. D. New York, 23 Fed. Rep. 597. 

The steamer Alaska, of the Guion line, while on one of her reg- 
ular voyages from Liverpool to New York, encountered heavy 
weather, and when she was some 600 miles from New York her 
rudder was found to be broken and unserviceable. She accord- 
ingly lay to, while her captain exhibited signals of distress and 
attempted various expedients for steering her, none of which 
proved available. At the end of two days the steamer Lake Win- 
nipeg, of the Beaver Line, observed the signals and came to her 
assistance. At an interview between the captains of the two 
steamers it was agreed that the captain of the Lake Winnipeg 
should assist the Alaska to New York by allowing herself to be 
towed and to serve asa rudder for the Alaska, which was the 
faster steamer. Chains were passed from each stern-quarter of the 
Alaska to the bows of the Lake Winnipeg, distant some 90 fath- 
oms, in such a manner that the Lake Winnipeg, by altering the 
direction of her bow, would slne the stern of the Alaska to one 
side or the other, and thus keep her head pointed in the required 
direction. The vessels proceeded in this way to New York, with 
the exception of some 149 miles, which the Alaska during 18 
hours of one day ran alone, keeping in the desired direction by 
means of her sails. On the fourth day they arrived in New York, 
and on the day after arrival, and without making a previous de- 
mand, the owner of the Lake Winnipeg filed a libel for salvage. 
The Alaska, with her cargo and freight, was valued at $1,041,542, 
while the Lake Winnipeg, her cargo and freight, were worth be- 
tween $325,000 and $350,000. It was held, that $26,039 or two and 
a half per cent.of the value of the Alaska was a proper salvage 
award and the service was a salvage service and not towage. 

- In the course of his opinion the judge told the story of the narrow 
escape of the Great Hastern upon the loss of her rudder in one of 
her first vovages to New York. Hesaid: A later case, very con- 
spicuous at the time, of a salvage award growing out of the loss of 
arudder, is the case of Towle v. The Steamship Great Hastern 
which also arose in this district. and was heard before Shipman, J., 
whose opinion is reported in full in the New York 7ranscript of 
November 13, 1864. The Great Eastern left Liverpool, September 
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10, 1861, for a voyage to New York, with about 400 passengers and 
an equal number of officers and crew. When two days out, and 
about 280 miles west of Cape Clear, in a heavy storm, her paddle 
wheels were carried away. But she also had a screw propeller un- 
injured, by which she could make very good headway. On the 
night of the 12th she rolled with such violence in the trough of the 
sea as to carry from side to side pf the ship all the moveable objects 
on her deck and in her cabins. Much of her furniture was de- 
stroyed, several of her crew and passengers injured, and a great 
part of her luggage drenched and crushed into a mass of worthless | 
rubbish. During that night her rudder-shaft had been twisted off 
below all the points of connection with the stearing gear, and the 
ship lay helpless in the trough of the sea rolling heavily with 
every swell. Her sails were blown away in a subsequent attempt 
to control her movements by them, and no means were left by 
which her head could be brought up, and her position on the sea 
changed. She was as unchangeable as if her rudder had been 
entirely gone. The only way of getting any control of the motions 
of the ship was to secure some kind of efficient steering gear by 
attaching it to the rudder-shaft below the point of fracture, and 
connecting it with the wheel. During Friday and Saturday the 
weather had moderated. During these two days Capt. Walker 
and the chief engineer had tried various devices for making use of 
what remained of the rudder, as well as independent expedients for 
steering the vessel; but all without success. The libellant was a 
civil and mechanical engineer, who was a passenger on the ship. 
He had been watching the efforts for her relief, and had formed a 
plan of hisown. This plan was at first rejected by the captain. 
About 5 o'clock on Saturday afternoon, having apparently lost 
confidence in his own expedients, he authorized the libellant to try 
his plan, and placed a sufficient number of men at his disposal. 
His work was completed at 5 p. m. the following day, and was 
found to be entirely successful. The plan adopted was the use of 
chains in connection with the shaft and the rudder in its disabled 
condition. During the same time some independent means were 
also employed by the captain and officers in other ways toward the 
same end. But the court found that the efficient means were those 
adopted and carried out by the passenger, and held that the pas- 
senger was entitled to salvage. 





In Missouri, ex rel., B. & O. Telegraph Co. v. Bell Telephone 
Co., U. 8. Cireuit Court, E. D. Miss., 23 Fed. Rep., 539, it was held 
that if a telephone company, established in a city makes commu- 
nication with one telegraph company in the city,it is bound to per- 
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mit communication with another telegraph company in the same ' 


city, and this although the telephone company is under an agree- 
ment to give no licenses for the use of its lines without the consent 
of another company. There was a difference of opinion between 
the judges, Treatand Brewer. Brewer, J., said that although the 
patent for the telephone is property, and ‘‘while every property 
owner may determine for himself to what use he will put his prop- 
erty, yet the moment he puts that property into what I may, per- 
haps, for lack of a better expression, define as the channels of com- 
merce, that moment he subjects that property to the laws which 
control commercial transactions, just as in the warehouse cases, 
(Munn v. State of Illinois, decided by the Supreme Court of the 
United States and reported in 94 U. S., 113,) in which that court 
held, that when an individual built a warehouse, and put his 
property into that kind of business, he subjected the property 
thus placed to the laws which controlled the transactions of com- 
merce, involved in which was the power of the public, through the 
legislature, to reputable rates. 

‘*A telephone system is simply a system for the transmission of 
intelligence and news. It is, perhaps, in a limited sense, a com- 
mon carrier. It must be equalin its dealings with all. It may 
not say to the lawyers in St. Louis, ‘ my license is to establish a 
telephonic system open to the doctors and the merchants, but 
shutting out you gentlemen of the bar.” The moment it estab- 
lishes a telephonic system here it is bound to deal equally with all 
citizens in every department of business; and the moment it opened 
its telephonic system tu one telegraph company, that moment it 
put itself in a position where it was bound to open its system to 
any other telegraph company tendering equal pay for equal service. 

**So my conclusion is, that notwithstanding the terms of this li- 
cense, which ‘seem to inhibit it from dealing or giving its tele- 
phonic privileges to any other telegraph company than the West- 
ern Union, the moment it established its telephonic system here, 
that moment it compelled itself to respond to the demands of any 
telegraph company or any individual in the city tendering to it 
equal pay for equal privileges.”’ 

TREAT, J., disagreed on the ground that the telephone company, 
having only a limited license from the parent company, could not 
be compelled by mandamus to do what under its contracts it could 
not do. 
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DAVID DUDLEY FIELD ON CONDENSATION, SIMPLICITY 
AND UNIFORMITY IN OUR LAWS. 


[Extract from an address before the Law Students of Dalhousie College, Halifax. ] 
First ofall take the subject of condensation. The demand for it is 
urgent, the need of it is manifest. Men are busier than they were; 
the claims upon their time are greater. In short they are all striv- 
ing to do more in less time. Now condensation is to be obtained 
only through codification. Multiplication of details leads to con- 
fusion, and confusion to uncertainty and waste of days. But lam 
not here to plead the cause of codification. I will only repeat what 
was said lately by the London Law Times, on the occasion of an 
. address by the London Chamber of Commerce to the Lord Chan- 
cellor, asking for a code of commercial law, *‘ that the common law 
has now reached a stage of its development at which codification 
sets in as a natural and inevitable process, and when, for good or 
bad, this process has once begun, its completion is only a matter of 
time,’ and I will add for myself that every reason which can be 
given for formulating a civil claim or a criminal charge, is a reason 
for formulating the rules of law which sustain the one or the other. 
Indeed the reason is the stronger, since the law must precede the 
infringement of it, and a Knowledge of that will lessen the occasion 
for subsequent processes. 

My present purpose is rather to show how much we can aid each 
other in the way of codification than to show the need of it. We 
had the example of a code of Louisiana before we began codifica- 
tion of the common law. You have the example of a code in the 
province of Quebec, where the Roman law has prevailed from the 
beginning of the French domination. Every good code or part of 
a code of Anglo-American law may be used, and indeed is certain 
to be used, as encouragement to other Anglo-American people. 
In the matter of procedure the process has been going on with 
marvellous rapidity. The New York code of civil procedure made 
its way against dogged opposition and malignant criticism, until 
it has been adopted by a majority of the States and Territories of 
the American Union, and its principles obtained such favor in 
England as to become the basis of the English judicature act; 
then spreading from England and Ireland into the dependencies, 
they guide, at this moment, the civil procedure of more than half 
the English-speaking world. You in Nova Scotia have just writ- 
ten it in the book of your laws. So much for condensation and 
order. 

Now for simplicity. In their best state the laws of every land 
must be as various as the interests of its inhabitants and must pro- 
vide for all personal relations, for all kinds of property, and for 
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all transactions. Where so much is of necessity extended and 
complex, it is most important that the extent and complexity 
should not be increased by unnecessary variations and distinctions. 
By way of example, I will mention two instances, one of the seal 
to a writing and another of the difference between real and pers 
sonal property in respect of its devolution upon the death of the 
owner. The distinction between sealed and unsealed instruments 
is as old as the law, but the reason for it ceased long ago. The 
seal was never anything but the substitute for a signature, and 
came from the time when few could write. Now, when writing is 
common, every instrument is signed, and the signature is used to 
verify the seal, instead of the seal being used to verify the writing. 


Still the distinction is kept up. A grant of land must be under ° 


seal; various other documents must have seals; the seal is held to 
be evidence of a good consideration ; but so convinced are most 
men of its being the merest form, that in many places a scrawl is 
deemed as good asa seal. A piece of paper is brought to a land 
owner in one of our states, which purports to be a conveyance of 
land ; the owner puts his name to it and makes no sign with his 
pen after the name ; the paper is now worthless ; but if he makes 
a scrawl or scratch after his name, the paper conveys away his es- 
tate. What folly! It would be just as rational for the man to 
open one eye and shut the other, or make a flourish with his 
fingers, after signing, as to scrawl with his pen. And yet year 
after year, indeed century after century, goes by and the ridicu- 
lous ceremony is repeated day after day, and many times a day ; 
rights are affected by it, remedies are made dependent upon it. 
We have in the state of New York 11,000 lawyers ; in the United 
States 70,000 ; and so faras I know, not one has ever moved so 
much as his little finger to wipe out this blot from the jurispru- 
dence of his country. What I here say of my country, I suppose 
can be said of yours. Turn now tothe devolution of estates. Upon 
the death of an owner one part, the real estate, goes to the heir, 
another part, the personal estate, goes to the executor. Hence di- 
verge two important branches of the law, various in their details, 
involving a great deal of learning and producing many inconven- 
iences. And for what reason? Only because in the feudal system, 
the ownership of the soil was the tie which bound together the dif- 
ferent orders of the state. The laws which governed the ownership 
were subtle contrivances of the middle ages, and have long ago lost 
all their appropriateness and with it their reason and their signifi- 
cance. Ineed mention only one of the inconveniences of the pres- 
ent system, that it throws a shadow of uncertainty over many titles. 
When an owner of an estate dies, it should be certain to whom his 
estate descends, but so long as the title goes with the blood, it can- 
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not be certain, because it is impossible to know with certainty who 
are the heirs. Whether the owner was married is the first ques- 
tion, whether, if married, he had any, and if so how many chil- 
dren, is the second, and whether the children are living, and if so 
where they are, is the third, and soon. Thereis no record of heir- 
ship. As to personal property there can be no uncertainty about 
the title. It goes to the executor or administrator ; his office is 
matter of record. Everybody knows who he is. Here, then, is 
work for the law reformers. 

Lastly, as to uniformity. When men lived in isolated commu- 
nities it was of little moment whether the laws of one were unlike 
those of the others. But now that we have exchanged the policy 
of isolation for the policy of intercourse; when the people of one 
nation have ipterests so great in others; when commerce spreads 
over the whole world and ships ply over seas as ferryboats once 
over rivers; when men come and go from country to country as 
formerly they went from city to city, it is most desirable, not to 
say indispensable, that they should not change laws as easily as 
they change countries. Voltaire said of the France of his time 
that travellers changed their laws as often as they changed their 
horses. This might have been said fifty years ago of the different 
countries of America and Europe. Now, happily, there isa_ ten- 
dency to uniformity, and I will close what I have to say on this 
topic in mentioning two instances where uniformity is most needed 
—marriage and divorce. The relation of husband and wife is the 
first and most sacred of the personal relations. In its train follow 
the comforts of home, the group of children, the cheerful fireside, 
the domestic altar. It creates the family, and the family is the 
foundation of the state. If there be any doubt about the exist- 
ence of the relation, there is doubt about all its consequences. It 
is then of the first necessity that a man should know of a certain- 
ty who is his wife, and that a woman should know of a vertainty 
who is her husband. And yet, strange to say, there is uncertainty 
in instances not a few. When a widower in Australia leads to the 
altar his deceased wife’s sister, they are man and wife so long as 
they remain under the southern cross, but if they come into the 
light of the northern star their relation becomes unlawful. 

Then suppose two persons to be lawfully married, and one of 
them to obtain a divorce, they may be doubts about its legality. 
Whether the court which granted the divorce had jurisdiction to 
grant it may be drawn in question, in different places and with 
different results. Such distressing questions do arise, and much 
too frequently, as lawyers have occasion to know. On the con- 
tinent of Europe they have led to a deal of suffering and an infin- 
ity of scandal. The story of the princess Bibesco, bandied about 
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between French and German courts, reads like a romance. Now, 
it is the province of comparative jurisprudence to study the mar- 
riage and divorce laws of the different countries with a view to the 
establishment of one rule everywhere for both. The conflict of 
laws on these subjects is a disgrace to Christendom. For my own 
part, I would have it established, as a universal rule of our civili- 
zation, that the marriage in any country of one man with one 
woman should be a valid marriage everywhere, and that a divorce 
granted in any country by a competent court having jurisdistion 
over both parties should be a valid divorce in every other place. 
But I would define carefully, the conditions of jurisdiction. 

With this enumeration I must end my examples of the questions 
which lie within the domain of comparative jurisprudence, and 
which are pressing for solution. 





PHGBE R, POST, EXECUTRIX, ETC., v. IRENE F. RIVERS, ET AL. 
(Court of Chancery of New Jersey. May Term, 188s.) 
Will—Construction—Gift of income absolutely is equivalent toa gift of the principal, 


Bill for construction of will, etc. 

On final hearing on bill and answer. 

Mr. R. V. Lindabury for complainant. 

Mr. A. Zabriskie for Irene F. Rivers. 

THE CHANCELLOR, after stating the facts, said : 

The question propounded is: to whom does the unexpended 
corpus of the trust property go ? 

The will gives the trust property to the trustee for the benefit of 
the children, directing that the interest be paid to them in annual 
payments at least, and gives the trustee full power to deal with the 
property for the sole benefit of the children and to expend upon 
them part or all of the principal if in her judgment it shall be 
proper to do so; but the testatrix expresses an earnest wish that 
the principal shall not be used if it can be saved for them. She 
makes no further or other disposition of the principal. A gift of 
‘ the income from personal estate without limit as to time, is equiva- 
lent to a gift of the principal and the rule applies whether the in- 
come be given directly or through the intervention of trustees. 
Hawk. Wills 123; Gulick v. Gulick, 12 C. E. Gr. 498. 

And a devise of the rents and profits or income of land is equiva- 
lent to a devise of the land itself. Hawk. Wills, 120; Den v. Man- 
ners, Spencer 142; Reed v. Reed, 9 Mass. 372. But, as before 
remarked, the gift in this case is a gift of the property itself to the 
trustee for the children, with a subsequent expression of a wish on 
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the part of the testatrix of itself further clearly indicative of her 
intention (if such indication were needed) that the corpus of the 
fund should go to the children. 

‘The two children were entitled to the property as tenants in com- 
mon. ‘The will provides that they are ‘‘ to share and share alike.” 
This provision has reference to the corpus as well as to the income, 
and the words just quoted denote distinctness and a plurality of 
interests. Hawk. Wills, 112; Post v. Hubert, 12 C. E. Gr. 540. . 

The interest of Janet in the real property descended on her death 
to her son and on his death (the inheritance having come to him 
by descent ex parte materna) it went, subject to his father’s ten- 
ancy by the curtesy, to those who would have inherited it had he 
survived his father, Rev. 297, §3. 


CHARLES E. GREGORY ET AL., EXECUTORS, &C.,v. THE NEW YORK, LAKE ERIE 
AND WESTERN RAILROAD CO., ET ALS. 


(Court of Chancery of New Jersey. May Term, 188s.) 


Foreign Corporation— Jurisdiction. 


Bill for relief. On general demurrer to bill. 

Mr. C. Parker for demurrant. 

Mr. J. B. Vredenburgh for complainants. 

THE CHANCELLOR after discussing the case in detail summed up 
his conclusions as follows: The ground of complaint is that the 
Erie company has committed trespass on the property of the com- 
plainants’ company in Pennsylvania and has itself taken oil from 
it for its own benefit, or has for its own benefit given leave to others 
to do so, and that it has fraudulently obtained control of the com- 
plainants’ company by a fraudulent issue of stock to itself and has 
thus protected itself against being called to account for the prop- 
erty it has unlawfully taken and converted to its ownuse. The 
cause of action did not arise in this state, but in Pennsylvania. 
The suit is in fact a suit for damages for trespasses done there. The 
complainants seek to distribute those damages when received 
among the stockholders of The Buffalo, Bradford and Pittsburgh 
Railroad Company, excluding the holder or holders of the stock 
issued to the Erie company. But this court cannot compel the 
former company even to receive the money, and of course cannot 
compel it to administer it. The whole matter is appropriate to the 
tribunals of the state of New York and not to those of this state. 
The sole ground of the claim of jurisdiction must be that the com- ° 
plainants are citizens of this state, and that it does not appear that 
the Erie company is a foreign corporation. But the considerations 
before presented are conclusive against retaining the bill. In 

















208 THE NEW JERSEY LAW JOURNAL. 


Howell v. Chicago and Northwestern Railway Company, 51 Barb. 
378, 385, the Supreme Court of New York said that while it did 
not mean to be understood as saying that in no cases should the 
courts of that state exercise jurisdiction in reference to the affairs 
of foreign corporations, yet that even if the power existed to 
compel a foreign corporation to come into the court and become a 
party to a litigation there, still where the cause of action arose 
abroad, where it affected only the internal government of the cor- 
poration, where the judgment if rendered, could not be in any way 
enforced against the corporation, except by injunction against 
individual members of it, and the party had an ample remedy in 
the state where the corporation had a legal existence, the courts of 
New York might well decline to exercise an equitable jurisdiction. 
And in Cumberland Coal Company v. Hoffman Coal Company, 30 
Barb. 159, 171, it was said that to warrant proceedings against 
foreign corporations, there must either be a necessity or a fitness 
suggested by the peculiar circumstances. In the case in hand the 
courts of New York are the proper forum for this litigation, and 
this court ought to decline to exercise jurisdiction. The demurrer 
will be allowed. 


THE CAMDEN SAFE DEPOSIT & TRUST CO. v. WM. A. INGHAM, SURVIVING EXECU- 
TOP, &C,, ET ALS. 


(Court of Chancery of New Jersey. May Term, 1885.) 
Will of Married Woman—Revocation of Husband's Consent. 


Bill for advice and relief. On exceptions to Master’s report and 
on final hearing on pleadings and proofs. 

Mr. S. H. Grey for complainant. 

Mr. M. P. Grey for C. M. Eakin as administrator, de bo. non, 
&c., of James Eakin, dec’d., and in his own right. 

Mr. H. A. Drake and Mr. B. Gummere for William A. Ingham, 
surviving executor of Mrs. Elizabeth G. Read and 8. Davis Page, 
guardian of Juanita H. and Walter G. Read. 

Mr. M. R. Sooy for Adelaide 8. Houston and Mary 8. Read. 

Mr. H. C. Lewis for Minnie P. Campbell and Henrietta C. 
Woodruff. 

Mr. C. FE. Merritt for Alfred R., Ellen A. and Virginia C. 
Shreve. 

Mr. J. H. Gaskili for Eien P. Russell and others. 

THe CHANCELLOR in his opinion discusses twelve exceptions to 
the master’s report and some questions of law, but the most im- 
portant question was whether a husband can revoke his consent to 
his wife’s will. On this the Chancellor said : 

The will was made with the consent of Dr. Read. By a certifi- 
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cate appended to it under his hand and seal, and witnessed by the 
two witnesses to the will, he declared as follows: ‘‘ This will has 
been made and executed by my wife, the above written Elizabeth 
Grandin Read, with my full consent and entire approbation. In 
explicit testimony thereof I hereto affix my hand and seal on the 
same day and year above written (the date of the will), meaning 
hereby to bind myself to its due and proper execution.’”’ Mrs. 
Read’s separate equitable estate amounted to over $60,000 and her 
other estate to about $5,000. As before stated she died on or 
about November 23d, 1869. She left two children Juanita H. and 
Walter George Read. 

Shortly after her death, Dr. Read called upon Mr. 8. Davis Page, 
the gentleman by whom the will was drawn, and told him he had 
got the will from the person in whose custody it had been placed 
for safe keeping. In the course of conversation between them on 
the subject of the will Dr. Read in reply to Mr. Page’s interroga- 
tory remark, ‘‘ But youare going to prove the will?’ or ‘‘ You 
will abide by the will?’ said with great solemnity, taking out of 
his coat pocket a paper which Mr. Page understood to be the will, 
‘* My wife’s will is (or shall be) my law.’’ Nevertheless, he did 
not prove the will, but took out letters of administration upon his 
wife’s estate and the will was not proved until after his death which 
occurred July 28, 1879, when it was proved by Mr. Ingham in the 
Prerogative Court of this state. The will was a valid one as to 
both estates of the testatrix. As to her equitable separate estate, 
it needed no consent of her husband to make it valid and as to the 
other estate, she had his consent given in such a way, that it was 
not in his power to defeat the will by any revocation of the consent. 
He not only gave his consent under seal which imported a consid- 
eration, but he solemnly covenanted with her that he would duly 
and properly execute the will; thus by his deed accepting the 
trusts declared in it. There was in fact an actual and very valua- 
ble consideration for his consent. By the will he was to receive 
absolutely for his own use three-fourths of the income of all her 
estate for life (and in a certain contingency, the death of the chil- 
dren in his lifetime, the whole) and the other fourth was to go to 
support and educate his children and so exonerate him from the 
cost of the performance of that duty. On theother hand he en- 
abled her by consent to dispose of $5,000, her statutory sole estate, 
which she might have disposed of in her life time if he had refus- 
ed his consent to the will. After having thus given his con- 
sent he was under the circumstances bound to prove the will. 
It was a fraud upon. his wife and those entitled to the 
benefit of her will not todo it. In Woodward v. Camp., 22 
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Conn. 457, a married woman, being desirous of making a disposi- 

tion of her real estate, to take effect after her death, united with 
her husband in the execution of a deed therefor to a trustee, autho- 
rizing him to make sale of the property and out of the proceeds 
pay certain sums to certain persons and the residue to her legal 
representatives. The husband, after the deed had been executed, 
received it upon his promise to deliver it to the grantee at his wife’s 
death, if she should die before him. She died first. After her 
death he refused to deliver the deed. It was held that he was 
under the circumstances bound to deliver it. When a married 
woman’s will is made in pursuance of an agreement before mar- 
riage, or of an agreement made after marriage, for a consideration, 
it is not revocable. 1 Roper Hus. & W. by Jacob, 170 note; 2 Bish. 
Mar. Wom. 426, §538 ; Emery v. Neighbour, 2 Hals. 142; Pride v. 
Bubb., 7 Ch. Ap. 64. In Van Winkle v. Schoonmaker, 2 Mc. Cort. 
384, where this court held that a husband’s consent to his wife’s 
will of her statutory sole estate was revocable, the consent was 
oral and without consideration, and the Chancellor (Green) makes 
special mention of this latter fact. Dr. Read was bound by the 
will. 





SARAH E, CRAFT rv, PETER JACHETTII. 


(New Jersey Supreme Court. February Term, 1885.) 









Marriage of Minors—Seduction Act.— 
The 2d section of the supplement to the 
Crimes Act, approved March 30, 1876, (Rev. 
1295) which makes criminal the seduction of 
a single female by a single man under cer- 
tain circumstances, and the proviso to which 
provides that, if the person offending under 
the section shall marry the seduced female, 
he shall be discharged from custody, etc., 
does not repeal the provision of paragraph 4 
of the act concerning marriages, births and 
deaths, approved March 27, 1874, (Rev. 631) 


On case certified. 


which imposes a penalty on clergymen and 
officers who solemnize the marriage of 
minors under certain ages, without the con- 
sent of parents or guardians as required by 
that act. Aclergyman who solemnizes the 
marriage of a minor without the requisite 
consent will be liable to the penalty, al- 
though the minor marries for the purpose of 
obtaining the remission of punishment pro- 
vided for in the proviso to the 2d section of 
the seduction act above referred to. 


Argued at February Term, 1885, before Chief Justice Beasley, 
and Justices Dixon, Reed and Magie, JJ. 


_Mr. H. N. Barton for plaintiff. 


Mr. G. D. W. Vroom for defendant. 
The opinion of the court was delivered by 


Maaik, J.: 


This action was brought to recover from defendant 


(a minister of the gospel) the penalty prescribed by section 4 of the 


“Act concerning marriages, births and deaths,’’ approved March 
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27, 1874, (Rev. p. 631) for marrying a minor without the consent of 
his parent expressed according to the direction of that act. 

The second plea filed by defendant sets up that the minor who 
was married by defendant was, at the time of the marriage, in cus- 
tody under a warrant issued by a justice of the peace upon a com- 
plaint charging him with having seduced a single female under the 
age of twenty-one years and of good repute for chastity, under 
promise of marriage—he being a single man over the age of 
eighteen years—and that said female had thereby become preg- 
nant; that while so in custody the minor offered and agreed to 
marry said female, to the end that he might be discharged from 
custody, pursuant to the provisions of the statute in such case 
made and provided ; and that the marriage of the minor was solem- 
nized by defendant under the circumstances so detailed. 

A motion was made in behalf of plaintiff to strike out this plea, 
and the question thereon arising has been certified to this court for 
its advisory opinion. 

The result of my consideration of this question is against the 
validity of the plea objected to, and I think the Circuit Court must 
be advised that it should be struck out. 

Defendant’s contention is (1) that this plea brings the marriage in 
question within the proviso to section 2 of the supplement to the 
Crime Act, approved March 30, 1876, (Rev. p. 1295,) and that said 
supplement has repealed the provisions of the marriage act respect- 
ing the consent of parents, guardians, etc., to the marriage of 
minors, in cases coming within the proviso referred to. The con- 
tention is erroneous in my judgment in both respects. 

The plea does not bring the minor within the proviso to the sec- 
tion 2 of the act of 1876, above mentioned. The section makes 
criminal the seduction of a single female by a single man under 
certain specified circumstances. The proviso declares inter alia 
that in case the person offending marry the female before sentence, 
then sentence shall be suspended and he shall be discharged from 
custody. But the plea does not show that the minor was a ‘‘ per- 
son offending’ against this section. It dves not admit his guilt or 
show any judicial determination to that effect. It simply avers 
that the minor was charged with the crime and in custody upon 
the charge. For aught that appears the minor was innocent and 
on demanding an examination or contesting an indictment would 
have been discharged. 

Nor do I find any ground for contending that the Seduction Act 
of 1876 has in any respect repealed the provision of the marriage 
act, requiring the consent of parents, etc., to justify a clergyman 
in marrying a minor child under the age specified in the act. 

The Seduction Act contained no express repeal of the provision 
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in question. No repeal can be implied, unless there be a necessary 
inconsistency and an irreconcilable repugnancy between the old 
and the new act. State v. Commissioners, etc., 8 Vr. 228; 8. C., 
9 Vr. 472; Landis v. Landis, 10 Vr. 274; Rudman v. Ransom, 6 
Vr. 565; Naylor v. Field, 5 Dut. 287. But there is no inconsis- 
tency or repugnancy between these acts. Both arecapable of being 
administered without interference the one with the other. Marriage 
will relieve a person offending against the Seduction Act from some 
_ of the penalty imposed for his crime. But the marriage must be 
solemnized according to our statute. If one of the contracting par- 
ties is a minor the consent required by the act must be obtained, 
or the clergyman or officer officiating will render himself liable to 
the penalty prescribed. The minor who offends against the Seduc- 
tion Act and desires by a marriage to be relieved from some of the 
punishment ensuing thereon, must obtain the required consent, or 
the clergyman or officer may refuse to solemnize his marriage con- 
tract. 

The Circuit Court will be advised that the motion to strike out 
the second plea should be granted. 


THE BOROUGH OF HIGHTSTOWN ». JAMES GLENN. 
(New Jersey Supreme Court, February Term, 1885.) 


Inns and Taverns—Licensing Power.— power shall reside in the courts of Commorm 
The aet of March 23, 1883, providing that Pleas, is unconstitutional and void. 
in boroughs of the third class the licensing ; 


Argued before Justices Van Syckel and Knapp. 

Mr. A. 8. Applegate and Mr. W. Y. Johnson for plaintiff. 

Mr. R. M. J. Smith for defendant. 

The opinion of the Court was delivered by 

Vaw SyckEL, J.: A supplement to the act concerning inns and 
taverns, passed March 23, 1883, provides as follows: 

‘*That hereafter in all incorporated boroughs of this state, of the 
third class, each and every license to keep inns and taverns, ale 
and beer saloons shall be granted by the Inferior Court of Common 
Pleas of said county wherein such borough is situated, and the 
moneys received for such licenses shall be paid over by the col- 
lector of such county to the treasurer, collector or other financial 
custodian of such town or borough.’’ Laws of 1883, p. 221. 

Prior to the passage of this act, the common council of the 
borough of Hightstown had the exclusive right to grant licenses 
within the borough. 

After the passage of said act, license to keep an inn and tavern 
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in Hightstown was granted to the defendant by the Court of Com- 
mon Pleas of Mercer county. 

The relators insist that the above recited act, by virtue of which 
the Common Pleas assumed to grant the license, is unconstitutional 
and void. 

In 1882, (page 47), the legislature classified cities as follows : 

First class exceeding in population, 100,000; second class not 
less than 12,000, nor more than 100,000 ; third class not embraced in 
1st or 2nd class. 

In 1883, (Laws p. 157), an act was passed classifying boroughs 
and incorporated villages under the name of boroughs as follows: 

First class, population exceeding 3,000; second class not less 
than 1,500, nor more than 3,000; third class all other boroughs. 

The classification upon which the legislation of March 23, 1883, 
depends for its validity is, I think, under the alleged cases clearly 
illusory. 

In Van Riper v. Parsons, 11 Vr. 9, the Chief Justice said ‘‘ that 
if a law should declare that all cities, containing a population in 
excess of a certain number,should havea certain system of laying out 
streets, and all having a lesser number a different system, such a 
classification would be clearly illusive, inasmuch as the law thus 
enacted would bear no affinity to the qualities or attributes forming 
the basis of classification.” 

And in further considering the question of classification the 
Chief Justice says, in State v. Hammer, 13 Vr. 440: ‘* The true 
principle requires something more than a mere designation by such 
characteristics as will serve to classify,for the characteristics which 
thus serve as the basis of classification must be of such a nature as 
to mark the objects so designated as peculiarly requiring exclusive 
legislation.”’ . 

There must be such qualities or characteristics as make the ob- 
ject to which the legislation applies a distinct class by itself. Rut- 
gers v. New Brunswick, 13 Vr. 51. 

A statute purporting to confer upon all cities having a popula- 
tion of not less than twenty-five thousand inhabitants, the power of 
issuing bonds to fund their floating debt, is a special law and in 
violation of the constitutional amendment which forbids the pass- 
ing of special laws to regulate the internal affairs of towns. Ander- 
son v City of Trenton, 13 Vr. 486. 

In delivering the opinion in this case, Justice Dixon said: ‘I 
am unable to see any natural connection between the number of 
people in a city and its right to fund its floating debt. It is true 
that there may be some propriety in denying this authority to very 
small municipalities, and granting it to larger ones, but the same 
may be said of almost every power usually possessed by cities.”’ 
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What characteristics mark boroughs with a population under 3,- 
000 as a class peculiarly requiring legislation which should not ap- 
ply to boroughs with a population in excess of 3,000 ? 

What natural relation is there between a borough with 3,100 in- 
habitants and the right of its Common Council to grant licenses 
which does not exist where the population is 2,500 ? 

The classification by population for the purpose of the legislation 
in question is illusory. 

For another reason the act of March, 1883, must be regarded as. 
special and local in its operation and therefore void. 

Hightstown has a population of less than 1500, and is therefore 
in the third class of boroughs. But the act does not apply to the 
city of Egg Harbor, which has a population of less than 1500, be- 
cause it is incorporated as a city and is therefore not included by 
the act in question. The city of Egg Harbor has the exclusive 
power by its Common Council to grant licenses. So the cities of 
Woodbury, Beverly, and Cape May, with a population between 
1,500 and 3,000, are classified for legislation as cities of the third 
class, while the villages of Orange and Irvington and the boroughs 
of Washington, South Orange, and others of like population, are 
classified for boroughs of the second class. The same observation 
is true with regard to the first class of boroughs. 

Thus it appears that the classification acts of 1882 and 1883 are 
not general in their-operation even upon the basis of population. 
Legislation under this classification will not apply to certain mu- 
nicipal corporations, incorporated as cities, which would apply to 
them if incorporated as boroughs or villages. The mere change of 
name from city to borough will take them out of the operation of 
one class of legislation and subject them to the operation of anoth- 
er and different class. 

The act under which the license in the case certified was granted 
regulates the internal affairs of Hightstown. Tiger v. Morris Pleas, 
13 Vr. 631. It is special and local and therefore unconstitutional 
and void. 

The proceedings below should be set aside. 
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EVIDENCE OF CHARACTER OF DECEASED FOR VIOLENCE 
IN A HOMICIDE CASE. 





To the Editors of the New Jersey Law Journal. 

GENTLEMEN: A very important and interesting question of law 
arose on the admission of this class of testimony in the recent trial 
of John William Dolbier for murder, in the Essex Oyer, before 
Judge Depue. The facts were these. Dolbier was indicted for the 
murder of one Lyon, a policeman, on the night of March 28th last. 
It was admitted by the state that Lyon, the policeman, was stand- 
ing in Mechanic street, talking toa lewd woman on the evening in 
question, not far from the corner of Mechanic and Lawrence street, 
where Dolbier, the prisoner, was standing ; that while the parties 
were thus situated another lewd woman came down Mechanic street, 
passed and spoke to Lyon and crossed over to the corner where 
Dolbier was standing, and that he addressed some insulting remark 
to her, that she then struck him over the head with her umbrella, 
that thereupon Lyon immediately crossed the street to where Dol- 
bier was then standing and struck him a blow in the face with his 
fist. The blow did not knock Dolbier down, but staggered him. 
When the woman struck Dolbier he made no attempt to strike her. 
It was also admitred that neither Dolbier nor Lyon knew each other, 
that Lyon, although a policeman, was in citizen’s dress on his way 
to duty, and that Dolbier did not know up to that time that he was 
an officer, and that up to that point Lyon had made no attempt to 
arrest Dolbier. Both the state and the prisoner agree as to what 
took place until the officer struck Dolbier; from that point their 
stories diverge. It was claimed by the state and testified to by two 
witnesses that Lyon, immediately after striking Dolbier, recrossed 
the street and joined his companion and walked up the street with 
her, and that Dolbier followed him, and Lyon told him ‘‘togo 
away about his business,’’ and he told the officer he would when he 
gave him a couple of digs with this. When Dolbier said that, he 
had a knife in his hand, and that the policeman then took out his 
club, held it against Dolbier’s face, that he dropped it, then Dol- 
bier stabbed him, that thereupon Lyon drew his revolver, levelled 
it at Dolbier’s head and clicked it three times. The alterca- 
tion between the parties then ceased, they shook hands and 
Dolbier then consented to go to the station house with the offi- 
cer. It ‘was just here that Dolbier learned that Lyon was an 
officer. They then started for the station house, the policeman 
offering, before they started, to ‘‘treat’’ Dolbier. Before they 
reached Broad street they had another altercation in which Dol- 
bier struck the policeman with his fist, and the policeman re- 
turned the blow with his club. Instead of taking him to the sta- 
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tion house the policeman took him toa saloon, ‘‘ treated’’ him and 
invited him to come to his funeral in case he should die, which 
Dolbier promised to do. It appeared that the policeman did not 
know he was stabbed until he got into the saloon with Dolbier. 
The policeman made no complaint that evening or at any other time. 
He died in about three weeks after the stabbing refusing to make 
any dying declaration. 

The prisoner claimed, that when the officer struck him he ex- 
claimed ‘‘I will make a complaint against you for this,’’ and that 
he immediately started up the street for that purpose, and that the 
officer walked along side of him, and when they had gone a short 
distance the officer asked him where he was going, and he said: 
‘**To the station house to make a complaint against you,’’ and that 
the officer said, ‘* You are, eh! I will fix you so you wont go far,’’ 
and immediately drew a revolver and leveled it at his head and 
clicked it, and that thereupon he stabbed the officer with a knife 
which he had in his hand at the time the officer first struck him, 
and that he was in the act of cutting a piece of plug tobacco at the 
time the officer first assaulted him, and that he did not take the 
knife out for the purpose of stabbing Lyon. No witness contra- 
dicted Dolbier on this point. That it was true as stated by the 
state, that they then made up, shook hands, and started to go to 
the station house; but Dolbier claimed on their way the officer 
asked him if he intended to make a complaint against him, and he 
said, ‘‘ No, unless you make one against me.”’ 

Part of the story as claimed by the state was testified to by two 
witnesses ; and part of the story told by Dolbier was testified to by 
himself and another witness. So it was a pure question of fact for 
the jury to decide whether the stabbing was done by Dolbier in 
self-defense or as the state claimed it was. ° 

It is necessary thus to state the facts in detail in order to see 
whether the testimony which was offered was competent and 
relevant to the issue, because evidence must fit the individual case 
as garments fit the individual back. 

After the prisoner and his witnesses had been sworn, ex-J udge 
Ludlow McCarter, the leading counsel for the prisoner, put a wit- 
ness on the stand and asked him this question : 

** Were you acquainted with the character of the deceased for 
ugliness ‘and quarrelsomeness?’’ He also said that he intended to 
follow this up by introducing evidence to show that the deceased 
was a man of notorious quarrelsomeness and fighting habits, and. 
that he had the reputation in this community as such. 

This was objected to by the prosecutor, Mr. Keen, and by Mr. 
Crane, the assistant prosecutor, and was insisted upon in an 
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elaborate argument by Mr. McCarter; but Judge Depue, without 
hearing the prosecutor in reply, ruled that the testimony was not 
competent, giving no reasons for his decision. The prisoner was 
convicted of manslaughter and sentenced to imprisonment for ten 
years. 

It may be interesting to state here some of the reasons and 
anthorities urged by Judge McCarter in support of his contention 
for the admissibility of this evidence, for the question isan import- 
ant one in practice, and there are certainly reasons and authority 
enough against the jadge’s ruling to make it necessary to have a 
decision of the Supreme Court before the question can be regarded 
as settled in this state. 

The following is an outline of Judge McCarter’s argument : 

While, as a general rule, it is irrevelant to prove the bad charac- 
ter of the deceased, yet in cases of self-defense it is revelant to 
prove the ferocity, strength and vindictiveness of the deceased in 
order to show the bona fides of the prisoner's belief that he 
was in extreme danger. This rule went upon the theory that the 
prisoner knew the character of the deceased, and his acts were 
therefore, to some extent, influenced thereby. This was the law 
in England, New York, North Carolina, South Carolina, Georgia, 
Alabama, Tennessee, Mississippi, Indiana, Michigan, Minnesota, 
Iowa, Missouri, California, and even in New Jersey. 

In State v. Gellers, 2d Halst. 230, Kirkpatrick, C. J., says: 
‘*Tnasmuch as the distinction between murder and manslaughter 
depends upon the impulse of the mind with which the act was 
committed, every circumstance which goes to the feelings of the 
parties toward each other may be proper. That temper. which at 
one time might not be excited, might, under the excitement of 
other circumstances, be more easily roused, and, therefore, it may 
be received by the jury to show the state of mind of the parties.”’ 

And yet cases could be found which held otherwise, but as they 
contain neither law nor sense he would not refer to them. It is 
competent to prove the relative size and strength of the parties, 
and, in fact, as no objection had been made to this class of proof, 
and they had done so in this case without objection, yet this kind 
of proof was directly on the issue. The rule in Massachusetts, in 
this respect, has been changed, and the doctrine of the Mead case, 
12 Gray 167, was reversed in the case of Barnacle, 134 Massachu- 
setts 215, where on the trial of an indictment for manslaughter in 
which the evidence showed that the deceased made an attack upon 
the prisoner on the issue whether the prisoner acted in self defense 
and under a reasonable apprehension of bodily harm, it was held 
that evidence was admissible that the deceased was a larger and 
more powerful man than the prisoner. 
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The court used this language: ‘‘Certainly it must be compe- 
tent to show that the assailant was armed with a deadly weapon; 
for the same reason it may be shown that he was armed by nature 
with superior size and strength, which make his attack irresistible 
and dangerous.” 

This doctrine was sustained by the following cases: Selfridge’s 
case, Hurd v. People, 25 Mich. 205; Dukes v. State, 11 Ind. 557; 
State v. Keene, 50 Mo. 357; State v. Bryant. 55 Mo. 75; State v. 
Harris, 59 Mo. 550 ; State v. Benham, 23 Iowa 264 ; Commonwealth 
v. Drum, 58 Penn. St. 9; State v. Tackett, 1 Hawks 210; State v. 
Hogin, 6 Jones, (N. C.) 381 ; State v. Smith, 12 Rich. 430; Fields 
v. State, 47 Ala. 603 ; Riffy v. State, 2 Mead 217; Wesley v. State, 
37 —— 287. 

We now have in this case the fact that the deceased was a larger 
and more powerful man than the accused. That evidence is ad- 
missible as part of the ves gestae. It is part of the transaction 
just as much asa diagram ora photograph of the ground upon 
which the prisoner and the deceased stood at the time the fatal 
blow was given. This kind of testimony stands on the same foot- 
ing of uncommunicated threats which are admissible in a certain 
class of cases. For instance, where evidence has been given mak- 
ing it a question for the jury whether the killing was excusable 
self-defense, evidence of threats made by the deceased against the 
prisoner a short time before the killing, but not communicated to 
the prisoner before the killing, is admissible. Campbell v. People, 
16 Ill. 17; Little v. State, Supreme Court of Tennessee unreported, 
see Harrigan and Thompson, p. 487 ; State v. Goodrich, 19 Vt. 116; 
Holler v. State, 37 Ind. 57; Keener v. the State, 18 Ga. 194; Pit- 
man v. the State, 22 Ark. 354; the People v. Scoggins, 37 Cal. 677; 
and lastly, Stokes v. the People, 53 N. Y. Ct. of Appeals. This 
is the latest and best considered case in America on this subject. 
The court was composed of Sanford E. Church, Chief Judge, 
William F. Allen, Rufus W. Peckham, Charles J. Folger, Martin 
Grover, Charles A. Rapallo, Charles Andrews. All old common 
law lawyers. This court for ability and learning will compare 
favorably with any in the world. 

Redfield, Judge, in the State v. Goodrich 19 Vt. 116, has well 
stated the true distinction as to the admissibility of evidence of 
threats communicated and those not communicated, which was one 
apparently lost sight of in many of the cases. 

It is this: ‘* When :hey are sought to be introduced by the pris- 
oner as a justification of the homicide, and without any overt act, 
he must show that they have been communicated ; otherwise they 
can furnish no excuse for his conduct ; but when offered to provea 
substantive fact, namely ; the state of feeling entertained by the 
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deceased toward the prisoner, it is competent testimony, whether a 
knowledge of the threats be brought home to the defendant or 
not.” 

Now let us go down into the subject a little deeper. The follow- 
ing is an extract from the decision in the Stokes’ case : 

‘‘But an attempt to execute threats is equally probable when 
not communicated to the party threatened as when they are so, 
and when, as in this case, the question is whether the attempt was 
in fact made we can see no reason for excluding them in the former 
that would not be equally cogent for the exclusion of the latter, 
the latter being admissible only for the reason that the person 
threatened would the more readily believe himself endangered by 
the probability of an attempt to execute such threats. Threats to 
commit the crime for which a person is upon trial are constantly 
received as evidence against him, as circumstances proper to be 
considered in determining the question whether he has, in fact, 
committed the crime, for the reason that the threats indicate an 
intention to do it, and the existence of this intention creates a 
probability that he has in fact committed it. Had the deceased 
just previous to his going into the hotel where the transaction 
occurred, declared that he was going there to kill the accused, and 
that he was prepared to execute this purpose, we think the evidence 
would have been competent upon the question whether he had in 
fact made the attempt when that question was litigated. And yet 
there is in principle no difference between this and the testimony 
offered and rejected. The difference is only in degree. We are 
not aware of any decision of the precise question by the courts of 
this state ; but there have been several in accordance with the above 
views in other _ states. Keever v. the State, 18 Ga; 
Campbell v. People i6 Ill. 17; Cornelius v. Common- 
wealth 15 B. Mon. 539. In Jewett v. Banning 21 New 
York, 27, it was held that in an action for assault and battery 
alleged to have been committed by the defendant upon the plain- 
tiff when no witness were present, proof of previous ill will by the 
defendant against the plaintiff was competent as a circumstance 
tending to show the commission of the acts charged by the plain- 
tiff. This accords with the views above taken. I think the testi- 
mony offered was competent, and the exception to its exclusion 
well taken. The error was one prejudicial to the accused by 
depriving him of the right to have competent testimony in his 
favor considered by the jury,.and cannot be overlooked by the 
court.”’ 

Now the argument against this position is this. What influence 
could these threats have against the mind of the accused? I 
answer, none, nor is it necessary that they should have any; that is 
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not the question whether they operated upon the mind of the 
prisoner. They are not offered for that purpose ; but as the jury 
are to decide whether the danger was apparent or real they ought 
to know the character of the deceased. This kind of testimony is 
admitted constantly only in another form. It is permitted when- 
ever a prisoner is allowed to prove his good character. 

Why does the law permit this kind of testimony? Because it is 
some evidence to the jury, that a man of previous good character 
would not be likely to commit the crime. And this brings me to 
the precise point atissue’ I only advert to the questions as to the 
relative size and strength of the deceased and the admission of 
threats not communicated to illustrate the growth and progress of 
the law on this subject. 

I claim that this testimony is admissible, because the vital ques- 
tion here is whether there was provocation and mutual combat. 
On this point the whole case turns, and the jury are entitled to 
know every fact which can aid them in drawing a right conclusion. 
What is more important for them to know than the well known 
character and fixed habits of the deceased? Do we not so judge 
in all the affairs of life? In questions of self defense we have seen 
that evidence of the size and strength of the deceased is admissible. 
In a doubtful case as to who commenced an assault in the absence 
of direct testimony, if one party should be an orderly man, of se- 
dentary habits and peaceable pursuits, and the other a bully and 
prize fighter like John L. Sullivan, for instance, ought this to he 
kept from those who are to decide the question ? If Lyon was such 
a character he carried such feelings and habits into this contest 
that night. It becomes a part of the res geste. A strong, ugly, 
ferocious man armed with a pistol and a club, who had made an at- 
tack on the prisoner, would be more likely to use these weapons, 
than a peaceable, quiet man would. This principle is recognized in 
the books. In Regina v. Smith, 8 Car. and Pay. 168, the report 
says, ‘‘ deceased was a person who boasted of his powers as a fight- 
er.’ In State v. Sackett, 1 Hawks. 210, N. C., the point was dis- 
tinctly ruled and fully considered by the court. 

In indictments for rape, or for an assault with intent, etc., the 
prisoner may show the general character and habits of the woman 
as a loose person. This is not to discredit her as a witness. It 
may be done when she is not a witness. The books put it express- 
ly on a different ground. Greenleaf Ev. § 54; Rose Cr. Ev. 88; Rex 
v. Clark, 2 Starkie R. 244; 2 Stark. Ev. 365-368. Her general 
character and habits are facts from which the jury are to draw a 
conclusion. 

Now in this case the question arises whether the deceased was a 
person likely to offer provocation or engage in mutual combat. 
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In actions for malicious prosecution the defendant may show the 


general bad character of the plaintiff torebut the presumption of 


malice. 


2 Esp. 721; 4 Phil. Ev. 258. 


It is no answer to this to say that you cannot attack the charac- 


ter of the prisoner unless he puts it in evidence. 
It is the privilege of the prisoner from public policy to 


on trial. 


The prisoner is 


be protected from that kind of evidence. 

In Abbott v. The People, 86 N. Y., the Courtsof Appeals said : 
‘‘In a homicide where there has been an assault made from which 
death ensued, it is competent to show the reputation of the assail- 
ant who was killed for quarrelsomeness, vindictiveness and other 


like traits.”’ 


Newark, June 20, 1885. 
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N. J. SUPREME COURT—DECISIONS 
RENDERED AT THE JUNE 
TERM, 1888. 

State v. Fagin. Conviction for keeping dis- 
orderly house by habitual sale of ale, beer, 
etc., in greater measure than a quart, not to 
be drunk on the premises, not an indictable 
offense. Conviction set aside. Beasley, C. J. 

State, Terhune v. N. Y.S. & W. R. R. 
Co. Where quo warranto is against certain 
individuals claiming to act as corporation, 
and its object is to try validity of charter, 
the attorney general alone can apply for it. 
Private relator cannot have the use of the 
writ. Rule to show cause discharged. De- 
pue, J. 

Township of Bloomfield v. Piersor, col- 
lector. Resolution of County Board of Asses” 
sors increasing the valuation of real estate in 
Bloomfield $100,000, affirmed. Scudder, J. 

Ewan v. Lippincott. Held that the de- 
fendant was not liable for negligence of 
engineer causing injury to machinist, a fel- 
low servant. Reed, J. 

Daubmann v. Smith. Custody of prison- 
ers in Essex and Hudson. Act of February 
27, 1857, is confined to those counties. ‘‘Act 
concerning sheriffs,” Rev. 1097, interpreted. 
Magie, J. 

Speer v. Essex Public Road Board. Assess- 
ment for benefits based upon mere transfer 


of turnpike franchise to road board, set 
aside. Van Syckel, J. 

McCulloch v. Hopper. Held that in 
computing time under the statute of limita- 
tions the day on which the cause of action 
accrued is not to be counted. Rule made 
absolute. Dixon, J. 

Clark v. Trumbull. 
plea as a sham plea. 


Motion to strike out 
Granted. Knapp, J. 

Davis v. Howell. On certiorari, bringing 
up proceedings under act of Mar. 17, 1882, 
for settlement of dividing line between 
parties. Proceedings defective for want of 
proper notice. Parker, J. 

Cooper v. Vanderveer. An order refusing 
to strike out a pleading is not a part of the 
record and cannot be reviewed in error. 
Even if it were a part of the record it could 
not be brought up until after final judgment. 
Beasley, C. J. 

Harris v. Roebuck. Order of District 
Court refusing an adjournment, but allow- 
ing judgment to be entered with a stay of 
execution for five weeks, and allowing an 
opportunity to plaintiff to produce his witness 
and have a new trial on good cause shown, 


sustained. Judgment of Common Pleas 


reversing this judgment reversed. Depue, J. 
Wallace v. Pennelly. Substitution of new 
tenant as evidence of surrender of term. 
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Evidence of breach of condition is relevant 
upon the question of surrender Judgment 
sustained. Scudder, J. 

Craft v. Jachette. Prosecution of clergy- 
man under the marriage act for marrying 
minors without consent of parents. The 
fact that the marriage was entered into under 
the seduction act to avoid prosecution of the 
male minor for seduction is not a good plea 
to the action. Magie, J. Case reported 
supra. 

Shinkle v. Road Board. Statute of March 
31, 1882, authorizing arbitration of assess- 
ments and restoration o! property purchased 
by Road Boards is constitutional. The 
taking of the property of the municipal cor- 
poration for this purpose is not within the 
rule in the Dartmouth College case. The 
arbitrators must make their awards accord- 
ing to benefits. A mortgagee may avail 
himself of the act although he has bought 
the property in under foreclosure subject to 
the assessment. Depue, J. 

Marlboro Township v. Atlantic Township. 
Act for setting off and dividing “he town- 
ships construed. Division by line of old 
road. The boundary held to be the existing 
line of the road and not the line alleged to 
have been intended in the original descrip- 
tion of the road forty years ago. Testimony 
as to the correctness of the location of the 
road forty years ago not considered, 
Knapp, J. 

O’Dennis v. State. ‘The general reputa- 
tion of the woman for chastity is no defense 
to indictment against the man for rape; but 
the question may be asked to throw light 
upon the credibility of the 
Judgment reversed. Parker, J. 

Duhrkoop v. N. Y., L. E. & W. Railway 
Co. Rule discharged. 

Wallis v. Desbrow. New trial granted. 

Warwick v. Petty. New trial granted. 

First National Bank v Sisson. Rule dis- 
charged. 

Belleville Township v. Franklin Township. 
Rule discharged. 

Repette v. Knapp. Judgment reversed 
on the ground that it does not appear how 
the plaintiff became entitled to rent from the 
defendant’s using and occupying the prem- 
ises, 


Baldwin v. Heiziman. 


prosecutrix. 


Order for discov- 


ery set aside, the judgment on which the or- 
der was made being for less than fifty dollars, 
The condition that the judgment shall be for 
at least fifty dollars is applicable to the Dis- 
trict Courts. Depue, J. 

State, Burns, Pros. v. Yost. The District 
Courts of Newark cannot proceed against 
defendant outside of city, on service of sum- 
mons at his residence. Decision of this 
court in Willman v Bergmann, 15 Vr. 613, 
followed. The act of April 14, 1884, enlarg- 
ing the jurisdiction on this point does not ap- 
ply tothe District Courts of Newark, but 
only to the courts organized under the gene- 
ral act of April 9, 1877. Judgment reversed. 

Warshing v. Hunt. The act of 1884, 
limiting certiorari to six years in tax cases is 
not retroactive. Applies only to taxes and 
assessments thereafter levied. An advertise- 
ment of sale stating only the ward of the 
city, the name of owner, and the amount of 
the tax not sufficient. Sale to Caroline A. 
Hunt set aside. 

Melick, Pros. v. Washington. 
set aside. Opinion supra. 

Rober v. Society for Prevention of Cruelty 
to Animals. Complaint not sufficient. It 
does not say that the defendant caused the 
cruelty. It is not enough to say that he did 
it by his agent. 

State, Higbie, Pros. v. Township- of Hal 
loway. Sale for taxes set aside. Tax sus- 
tained. Long Branch is not a city within 
the act of 1880, which gives exclusive ap- 
pointing power in certain cases to police 
justices in cities, 

Hightstown v. Glenn. 
common pleas to grant licenses unconstitu- 


Judgment 


Act authorizing 


tional. 

Point Pleasant Land Co. v. School Dis- 
trict No. 16, Ocean Township. Proceeding 
of meeting of school trustees set aside. 

Romaine v. Corlies. Judgment affirmed. 

Importers and Traders National Bank v. 
McFelt. Federal Banking laws. A note 
discounted for indorsers at usurious rate of 
interest. The bank sued the maker. The 
note was valid in its inception. Usury in 
endorsement. Defence of usury not avail- 
able to maker. 

Barnard v. Rome. 
with costs. 


Certiorari dismissed 
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Duffy v. Britton. 
Scudder, J. 

Hennessy v, Commissioners. 
reversed. Scudder, J. 

Reed v. Leeds. Rule to show cause why 
judgment by confession should not be set 
aside. Affirmed as to $275, set aside as to the 
rest. Knapp, J. 

Heedon v. Barr. Proceedings and deci- 
sion of justice affirmed. Knapp, J. 

Baldwin v. Golden Star Fraternity. Judg- 
ment for plaintiff reversed in Cammon Pleas, 
Judgment of District Court now affirmed, 
Knapp, J. 

Stretch v. Hoboken, Certiorari removing 
an order made for street improvement. Or- 
dinance set aside. Knapp, J. 

Andermann vy, Painter. Certiorari to set 
aside tax. Prosecutor was a doweress, Tax 
wrong under previous cases and reversed, 
Knapp, J. 

Garretson v. Hilton. 
refused. Knapp, J. 

Currie v. Bayonne. Assessment set aside, 
Commissioners appointed to make a new as- 
sessment, Knapp, J. 

P. R. R. Pros. v. Bennett. The word 
manager under statute authorizing service of 
summons in District Court is synonymous 
with director, A superintendent is not a 
manager within the meaning of the act. The 
service of summons is bad. Parker, J. 

Road case. A private road on defendant’s 
own land leading nowhere else is not proper 
subject for appointment of surveyors. Re- 
turn set aside. Parker, J. 

Rogers v. Gordon. Judgment opened. 
Attachment to stand. Parker, J. 
PORTRAITS OF THE CHANCEL- 

LORS. 


Conviction held good. 


Judgment 


Rule to show cause 


The beginning of a collection of portraits 
of the chancellurs has been made in four 
paintings, lately presented, to be hung in 
Chancery court room. They are the por 
traits of Mahlon Dickerson, Peter D. Vroom, 
Philemon Dickerson and Abraham O. Zabris- 
kie. Those of the two Dickersons were 
presented by Edw. N, Dickerson, of New 
York; that of Mahlon is after Vanderlyn, 
and that of Philemon is after Waldo, Gov- 
ernor Vroom’s portrait was presented by his 
son Garret D W., Vroom, and was painted 
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by A. L. Woodward, of New York, It is 
avery good painting. And ex-Chancellor 
Zabriskie’s came from Bergen countye It is 
a good likeness, but the effect of the head is 
injured by the light background. 





QUESTIONS FOR EXAMINATION— 
JUNE TERM, 1888. 





COUNSELLORS. 

1. Define title to lands ? 

2. What is the broad distinction between 
title by descent and by purchase ? 

3. From what primary and governmental 
source are all titles to land in New Jersey 
derived ? 

4. In making proof of title to unoccupied 
and wild lands (in the absence of all posses- 
sory evidence) what must the plaintiff’s docu- 
mentary proofs include ? 

5, Whatiscolor of title? In your answer 
to this question state the distinction between 
title and color of title. : 

6. In making proof of title to occupied 
and cultivated lands (in the absence of all 
documentary evidence) what extent and kind 
of possession must the plaintiff’s proofs 
show to entitle him to recover as against all 
persons ? 

7. As against mere trespassers how old a 
possession need plaintiff ’s proofs show ? 

8. What is the appropriate writ and pro- 
ceeding by which the legal existence of cor- 
porations shall be determined ? 

g Explain the method authorized by our 
statute of taking such proceedings, and if 
there is more than one method state it ? 

10. What is our settled rule or canon of 
descent in ascertaining (under the sixth sec- 
tion) the persons entitled to the lands of an 
intestate ? 

11. Explain how the computation of kine 
dred is made under that rule ? 

12. Will a cousin of intestate take the 
land equally with an uncle ? 

13. How as between a cousin of intestate 
and his great uncle? 

14. Will a grandparent take land of which 
an intestate grandson died seized ? 

15. To what written constitutions must 
every valid law of this State conform? 

16. Can the legislature by law authorize 
private property to be taken, either with or 
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without compensation, for a purpose which 
is not public ? 

17.+-Name the principal constitutional re- 
straints placed upon the legislature in respect 
to the obligation of contracts and laws made 
after the offence is committed ? 

18. In riparian lands on tidal waters where 
does private ownership end and that of the 
State commence? In your answer to this 
question state the difference of such owner- 
ship as affecting tidal waters and waters not 


tidal. 
ATTORNEYS, 


1. What isacourt? State the courts of 
New Jersey? What is the jurisdiction of 
each, and whether original or appellate, or 
both, and how are they composed ? 

2. Into what two general classes are ac- 
tions divided? Give the different forms of 
action that may be used in each class, and 
define each form of action so used. 

3. How may anaction be instituted against 
a maker and endorser of a promissory note; 
must they be sued together or separately; 
how may the plaintiff declare? Give the or- 
derly procedure from the commencement of 
the action to issue of execution, no defense 
being interposed. 

4. Upon what contracts is a married wo- 
man liable in this state, and on what con- 
tracts is she not liable? 


5. What contracts must be in writing un-— 


der the statute of frauds in this state? 

6. What is the orderly course of procedure 
in an uncontested foreclosure of a mortgage 
in Chancery from the filing of the bill of 
complaint to the execution sale, where there 
are defendants holding subsequent encum- 
brances? 

7. What is bail in civil action, and when 
may it be required in New Jersey? 

8. What is eminent domain, and what are 
the constitutional limitations upon it ? 

g. What are the usual pleadings in a com- 
mon law suit ; within what time must the 
several pleadings be filed, and if the plead, 
ings are filed outside the statutory limits 
what rules of practice prevail ? 

10. Within what time must an action be 
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brought upon a sealed instrument? Upon 
a simple contract? What exceptions are. 
there? 

11. Give the several causes for which a di-. 
vorce may be obtained in New Jersey, and, 
in case the defendant is a non resident, how- 
can such a person be brought into court ? 

12. In what cases does the action of ejecte. 
ment lie; what are the statutory pleadings, 
and what are the requisites of each ? 

13. In case of a man dying intestate, how- 
is his personal estate distributed after the 
payment of his debts? 

14. What is distress; what are the requi- 
sites of a distress, and for what will it lie? 

15. What is common law? What is statute 
law? What force and effect does the com< 
mon law have in New Jersey? 





A CURIOUS ARGUMENT. 


{ If a sovereign is given toa cabman for his 
fare, both parties belieying it a shilling, and 
an hour later the cabman discovers the mis- 
take and keeps the soverign, has he stolen 
it? The argument of this question; before, 
the Court for Crown Cases Reserved last 
week afforded excellent entertainment to 4 
professional audience. The ditficulty is, that 
to ‘‘ take and carry away animo furandi "is 
an essential part of the common law defini, 
tion of larceny; and that in this case the cab~ 
man did not form a felonious intention about 
the sovereign when he took it and -carried it 
away, because he then believed it to be a 
shilling. Before the argument had gone far 
it was apparent that the five judges who were 
hearing the case were not agreed, and while 
Lord Coleridge had no doubt that the sover- 
eign was stolen, Mr. Justice Stephen was 
equally positive that it was not. Mr. Justice 
Cave further complicated matters by throw- 
ing out a suggestion that the cabman might 
perhaps have committed the statutory offense 
called larceny by a bailee. In the result the 
Lord Chief Justice announced that the Bench 
was so seriously divided in opinion that there 
must be a further argument before the full 
Court—that is, the whole Queen’s Bench 
Division. — St. James’ Gazette. 





